IN EXERCISE of the powers conferred by section 85A (3) of the Kenya Information and Communications Act (“the Act”), the Communications Authority of Kenya, makes the following Regulations—

THE KENYA INFORMATION AND COMMUNICATIONS (INFRASTRUCTURE SHARING) REGULATIONS, 2015

1. Short Title
These Regulations may be cited as the Kenya Information and Communications (Open access and Infrastructure Sharing) Regulations, 2015 (“the Regulations”).
2. Interpretation
The terms used in these Regulations have the same meaning as in the Act unless where the context otherwise requires. In particular—

“Active Infrastructure Sharing” means the sharing of electronic infrastructure elements including, but not limited to, antennas, backbone transmission network, base transceiver station (BTS), base Station Controller (BSC) , Bit Stream, databases, radio access network (RAN), radio network controller (RNC), feeder cables, microwave radio equipment, mobile switching centre (MSC), registers, spectrum, optical fibre and wired access“.;

“Infrastructure” means both tangible and intangible facilities, which enable provision of ICT services; 

“Infrastructure sharing
” means the provision to other licensees of access to tangible network elements used in connection with a public ICT network or intangible network elements facilitating the utilization of a public ICT network; and for the avoidance of doubt-

(a) tangibles include lines, cables or wires (whether fibre optic or other), equipment, apparatus, towers, masts, tunnels, ducts, risers, holes, pits, poles, landing stations, huts, lands, buildings or facilities; and 

(b) intangibles include agreements, arrangements, licences, franchises, rights of way, easements and other such interests.

“Infrastructure Seeker” means any licensee who makes a formal request to enter into an agreement with an infrastructure provider for the purposes of accessing or sharing the provider’s infrastructure

“Infrastructure Provider” means a licensee that owns or manages ICT infrastructure

“Mobile Virtual Network Operator (MVNO)” means a business model whereby a licensee provides mobile electronic communication services using the infrastructure of one or more MNOs.

“National Roaming” means the ability for a mobile subscriber to automatically access electronic communication services, in areas outside the geographical coverage of their service provider by using available infrastructure of other MNO;

“National Roaming Agreement” A legal agreement entered into by an infrastructure provider and infrastructure seeker setting out the terms and conditions for National Roaming. 

“Passive Infrastructure Sharing” means the sharing of non-electronic infrastructure elements which include, but are not limited to, air conditioning, buildings, distribution frames/points, ducts, electric power supply and battery backup, physical sites, poles, right of ways, shelters, towers/masts, security arrangement, trenches and wayleaves..

“Service Providers” means any licensee who provides ICT services to its subscribers or other licensees. 

“Infrastructure sharing agreement” Legal arrangement entered into by an infrastructure provider and infrastructure seeker setting out the terms and conditions for Infrastructure Sharing. 
Infrastructure Provider” means an entity that owns or manages infrastructure
“Infrastructure” means both tangible and intangible facilities, which enable provision of ICT services
3. Purpose and Objective of the regulations

(1)
The purpose of these regulations is to remove uncertainty and create a framework for better cooperation in infrastructure sharing. These regulations shall apply to all telecommunications license holders
(2)
The objective 
of these regulations is to provide for infrastructure sharing among telecommunication license holders in order to:

(a) eliminate unnecessary duplication of telecommunication infrastructure

(b) maximize the use of the existing and future telecommunications infrastructure

(c) minimize negative public health, safety and environmental impacts caused by the proliferation of telecommunication infrastructure installations; and

(d) promote competition in the provision of telecommunication networks and services

(e) promote orderly and effective town and country planning in terms of telecommunication service provision.

4. Criteria for Infrastructure sharing

 (1)

Licensees deploying critical and/or non-replicable ICT infrastructure shall provide for at least 30% additional capacity beyond the projected owner’s needs. The said additional capacity shall be made available for sharing with other licensees on non-discriminatory basis. 

(2)
Publicly owned 
infrastructure shall be operated and availed to infrastructure seekers based on open-access and non-discriminatory principles. 




(3)
Infrastructure Providers shall ensure that their critical and/or non-replicable ICT infrastructure is not utilized beyond 50% by a single infrastructure Seeker.

 
(4)
the establishment of passive infrastructure at a particular location may only be done where there is no feasible option of co-location 
and/or infrastructure sharing with an existing Infrastructure Provider.
 5. Infrastructure Sharing Agreements:  


(1)
An Infrastructure Provider shall provide  infrastructure-sharing services on a non-discriminatory “first come, first served” basis;  

(2) 
Where an Infrastructure Provider and Infrastructure Seeker have entered into an infrastructure sharing arrangement ,the same shall be contained in an agreement  to be submitted to the Authority for approval.
(3) The agreement in (2) shall among others include; the particular elements to be shared, the capacity, cost
, share duration, service levels
, handling of outages and modalities of accessing a site. The Authority may give directions on the nature, composition and form of such an agreement; 

(4)
Any Infrastructure Sharing Agreements entered into by a licensee which prohibits the provision of ICT services by other licensees shall be deemed to be illegal.

(5)
The Authority may exempt an Infrastructure Provider from the obligations to share a particular element of the infrastructure where-

(a)  infrastructure sharing is prohibited by law;  

(b) 
the Infrastructure Seeker does not have a licence to operate the requested infrastructure;  

(c) 
the request is rendered impossible as a result of technical specifications or capacity limitations; or 

(d) 
the infrastructure sharing would endanger the environment, life, or safety or result in injury of any person or cause harm to other property.
(e) ..to include any other valid reason (consider appropriate wording for this)
6. Request and Negotiations for Sharing Infrastructure 


(1)
An Infrastructure Seeker shall make a formal written request for infrastructure sharing to an Infrastructure Provider;  

(2)
Within fourteen (14) calendar days from the receipt of an infrastructure-sharing request, the Infrastructure Provider shall respond to the Infrastructure Seeker with an invitation to commence negotiations within seven (7) calendar days. 

(3)
Both parties shall negotiate -

(a)  in good faith;

(b) 
endeavor to arrive at a reasonable infrastructure sharing arrangement/agreement;

(c)  not obstruct and or delay negotiations; 

(d)  not intentionally mislead the other party;

(e)  
not coerce the other party into making an agreement that it would not otherwise have made; 

(f)  not refuse to provide information relevant to the negotiations or agreement; and
(g)  must designate proper representatives to expedite negotiations.

(4)
The parties shall endeavor to finalize the negotiations within the shortest time possible but in any case within twenty-four (24) calendar days from the date of commencement of negotiations;

(5)
The parties that are in agreement shall file the signed agreement with the Authority within seven (7) calendar days from the date of concluding the negotiations. The Authority shall respond to the parties within fourteen (14) calendar days.

(6)
Where the Authority has approved the infrastructure sharing agreement, the parties shall finalize the sharing arrangement within the timelines indicated in the agreement.

6. 
Where negotiations are not concluded within the timelines in Regulation 5;  

 (a)
The matter may be referred to the Authority by either party and the Authority, after receiving and reviewing representations from both parties on the matter, may impose an interim infrastructure sharing arrangement;

 (b)
An interim infrastructure sharing arrangement imposed by the Authority shall remain in force until the parties reached consensus and file an infrastructure sharing agreement with a received approval from the Authority;

7. 
Where the Infrastructure Provider is not in a position to share the requested infrastructure; 

(1)
the Infrastructure Provider shall respond in writing to the Infrastructure Seeker within the timeline in Regulation 5 detailing the reasons for not being  in a position to share the requested infrastructure;

(2)
Where the Infrastructure Seeker is not satisfied with the reasons provided by the Infrastructure Provider it may refer the matter to the Authority for determination;

(3)
Where the Authority is not satisfied with the reasons provided by the Infrastructure Provider on the sharing of its infrastructure, the Authority may obligate the Infrastructure Provider to share the particular infrastructure with the Infrastructure Seeker in which case the parties will commence infrastructure sharing negotiations.
8. Infrastructure Sharing to Facilitate National Roaming


(1)
A request by an Infrastructure Seeker to facilitate its subscribers for National Roaming on an Infrastructure Provider’s network shall be considered as a request for sharing active infrastructure;  


(2)
Where an Infrastructure Seeker has entered into a national roaming agreement, the Infrastructure Seeker shall take all necessary steps to inform its subscribers when they enter a roaming area that they are now roaming in another network, the associated costs of such roaming and where necessary, the possible ways of lowering the roaming costs by disabling some features and services.
9. Infrastructure Sharing to Facilitate Mobile Virtual Network Provider 

 (1)
A request by an Infrastructure Seeker to facilitate provision of Mobile Virtual Network Operator  services shall be considered as a request for sharing active infrastructure; 


(2)
A Mobile Virtual Network Operator   may enter into a National Roaming arrangement with other operators other than their host operators either on its own or through its host operator. In whichever circumstance, Regulation 9 (2) shall apply to the Mobile Virtual Network Operator.
10. Hosting of Service Providers 

(1)
A request by a Service Provider to facilitate provision of ICT services to subscribers of an Infrastructure Provider shall be considered as a request for sharing active infrastructure;


(2)
A Service Provider may request for infrastructure sharing from more than one Infrastructure Provider; and shall fully disclose any existing infrastructure sharing agreements at the time of application.
11. Sharing of Office Premises

A request to share office premises shall be considered as a request for sharing passive infrastructure;

12. Infrastructure Sharing Reference Offer  

The Infrastructure Providers shall develop and publicly display their Infrastructure Sharing Reference Offers on their websites. The Authority may develop guidelines and/or templates for the development of an Infrastructure Sharing Reference Offers.

13. Dispute Resolution


Any dispute arising from the infrastructure sharing arrangement or agreement shall be referred to the Authority in accordance with the Dispute resolution regulations.
14. Penalties

A licensee who contravenes these Regulations shall be liable to a penalty equivalent to 0.2% of the annual gross revenue turnover based on the last accounts submit by the licensee;

Issued by the Communications Authority of Kenya

______________________________

_____________________

Director General 
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Communications Authority of Kenya

�What about Frequencies. Is that tangible or intangible infrastructure?


�f) Reduce the cost of access to services for the end users


�When it comes to Passive infrastructure like Wayleaves or trenches, is it reasonable to have a minimum of at least 30%, while the trenches may be used by more than 20 different infrastructure seekers and need a bigger capacity? Can we have a different provision for public access trenches?


�What is a Public owned Infrastructure?


�How will these principles on open-access and non-discrimination be developed? Are the principles already known?


�Is this 50% of the 30% mentioned at 4(1) or it is 50% of the entire infrastructure


�Define the term colocation


�There should be guidelines from the authority on cost of the different elements of infrastructure sharing. This will prevent exploitation of infrastructure seekers by infrastructure providers.


�Service Level Agreements


�Make this consistent with Section 4 above on “Criteria for Infrastructure Sharing”
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