Contract Agreement

Between CeVen Limited and Erastus Gichuhi
This Agreement  is made on 16th June, 2013 between Erastus Gichuhi Erastus , having its office at Nairobi Kenya, P.O. Box 1965 - 00900, Nairobi, Kenya (hereinafter referred to as Erastus ), on the one part,
AND, CeVen Limited, having its office at  Kindaruma Gardens No 6 off Kindaruma road, Nairobi, Kenya P. O BOX 63175-00619 Muthaiga ,Nairobi Kenya (hereinafter referred to as  CeVen Limited) on the other part,
WHEREAS Erastus’s engaged in the business of software development 
WHEREAS CeVen limited has entered into a contract with KPLC for electronic payment and dispensing of prepaid electricity vouchers, through a product known as “Pata Pawa”
WHEREAS both Erastus and CeVen Limited foresee an opportunity to collaborate their efforts and products to build a network to process payments and dispense prepaid electricity vouchers,
In this regards the following points are agreed upon:

1. Objectives

The overall objective of this AGREEMENT is to provide payment of prepaid electricity vouchers using mobile devices used by agents appointed by Ceven Limited. These payment transactions will generate commission revenue of 3.5%.  Any increase in the per transaction fee paid to Ceven by Kenya Power is at the discretion of Kenya Power and Ceven has no control to either promise or guarantee a future increase. Ceven Limited will however, proactively and periodically seek to increase the per transaction fee based on the cost of doing business and adjustments based on inflation. 
2. Roles and Responsibilities


· Software Engineering:

Erastus will develop the software required by the POS terminals used by vendor network.
Erastus will also develop reporting structure that allows CeVen Limited to monitor the number of transactions processed and provide customer service functions. From time to time Erustus will upgrade the application to newer versions to mitigate or make efficient its use.
Erastus will also be responsible for service and support in accordance to SLA (Attached annex).

· Hardware Engineering:

CeVen Limited shall provide point of sales terminals that agents will use to process these transactions. CeVen Limited shall provide servers, switches and test platforms as needed.
· Marketing:

CeVen Limited shall market the concept to the consumers through their choice of media. CeVen Limited shall work with Agent networks in vending and recruiting vendors or sub vendors.
· Infrastructure & Operations: 
CeVen Limited will provide the necessary hardware equipment to host the application including a test environment. Co hosting will be at Access Kenya data center located at Barclays plaza, down town Nairobi. All customer service and agent service issues will be addressed by CeVen Limited but Erastus will make available his time to fully service and support the Pata Pawa vending application. Finance: 
A monthly reconciliation will be done CeVen limited after receiving approved and reconciled reports from KPLC. Co hosting, internet charges and any Infrastracture support costs to host the hardware will be borne by Erastus. Payments will be made directly to the co hosting service/s provider and the necessary expenses deducted from the monthly payment to Erastus. Revenue share is at percent 0.35 net less co hosting, internet and support charges. Finances will be managed by CeVen Limited on a monthly basis.
3. BUSINESS DAY

If the day on which any obligation is to be fulfilled in accordance with this Agreement is not a Business Day, then:

If it involves a payment other than a payment which is due on demand, it shall be done by close of business on the preceding Business Day; and

In all other cases, it shall be done no later than by close of business on the next Business Day.
4. ENTIRE AGREEMENT 

This Agreement, together with any Schedule or, Appendix that is annexed to and made part of this agreement at the point of execution, contains the entire understanding of the parties and supersedes and extinguishes any prior agreement. Any addendum to this Agreement must be formally executed by the parties herein.
5. NOTICE


All notices given pursuant to this Agreement must be in writing and each party’s address for the services of notice shall be the one mentioned in this contract, or such other address as one party may specify by notice to the other.


Any notice required or authorized by law or by this Agreement to be given to any person shall be effectively given if

-      it is sent by registered post to its last known address in Kenya;

-
Any notice posted shall be deemed to have been received Five (5) days after its posting.
6. Confidentiality

A party disclosing information shall be called a “Disclosing Party” and the party receiving information shall be called a “Receiving Party”. “Confidential Information” means information that Disclosing Party designates as being confidential or which under the prevailing circumstances surrounding disclosure ought to be treated as confidential. “Confidential Information” includes, without limitation, information relating to released or unreleased Disclosing Party’s services or products, the marketing or promotion of any Disclosing Party Product, Disclosing Party’s business policy Confidential Information or practices, and information received from others that Disclosing Party is obligated to treat as confidential or in respect of the Internet Payment Gateway. Confidential Information disclosed to Receiving Party by any parent or agent of Disclosing Party, or by any subsidiary of parent of Disclosing Party, is covered by this AGREEMENT.
Except as provided below, Receiving Party shall not disclose any Confidential Information to third parties. However, Receiving Party may disclose Confidential Information in accordance with judicial or other governmental order, provided Receiving Party shall give Disclosing Party reasonable notice prior to such disclosure and shall comply with any applicable protective order or equivalent.
Receiving Party shall take all reasonable precautions, similar to the precautions it takes to protect its own confidential information. However, the receiving Party may disclose Confidential Information or Confidential Material only to Receiving Party’s employees or consultants on a need-to-know basis. Receiving Party shall have executed or shall execute appropriate written agreements with its employees and consultants sufficient to enable it to comply with all the provisions of this AGREEMENT.
Confidential Information and Confidential Materials may be disclosed, reproduced, summarized or distributed only in pursuance of Receiving Party’s business relationship with Disclosing Party, and only as otherwise provided hereunder. Receiving Party agrees to segregate all such confidential materials from the confidential materials of others in order to prevent commingling.
Receiving Party shall not reverse engineer, decompile or disassemble any software disclosed to Receiving Party.
This agreement has come into play due to the business needs of Ceven Limited to sell and distribute pre-paid electricity. Ceven Limited provided Erastus a proprietary API that has led to the creation of a vending platform that is now integrated to KPLC.  Erastus has agreed to build this platform in return for a revenue share with Ceven Limited. Ceven Limited reserves the right to own this platform and prohibits the use of this platform and API information to provide services to any other company or individual that may or may not be a direct or indirect competitor for Ceven Limited.

Erastus agrees to not sell use or market this pre-paid platform to any entity in Kenya or anywhere else in the world without the express consent of Ceven limited. Erustus also agrees not to sell or market any subsidiary applications conceptualized or developed internally.It is the intent of Ceven limited to own the prepaid platform in its entirety. Erastus agrees to maintain an uptime of 100% and provide full redundancy. Erastus agrees to provide full security to the systems and passwords for the maintenance of the system. As a requirement Erastus will provide the names and positions within his entity that will have access to the system and provide in detail what this access allows them to do. This is to create accountability for any unauthorized access to the platform. Erustus agrees not to utilize the live or test platform for any other purposes other than its intended use and by so doing with constitute a breach of contract.
7. INVALIDITY

Each of the provisions of this Agreement is severable and distinct from the others and if at any time one or more of such provisions is or becomes invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining provisions hereof shall not in any way be affected or impaired thereby.
8. NO WAIVER

The failure to exercise or delay in exercising a right or remedy provided by this Agreement or by law does not constitute a waiver of the right or remedy or a waiver of other rights or remedies. No single or partial exercise of a right or remedy provided by this agreement or by law prevents the further exercise of the right or remedy or the exercise of another right or remedy. The rights and remedies provided by this Agreement are cumulative and not exclusive of any rights or remedies provided by law.
9. INDEMNITY


Each party shall bear its own legal and other fees and costs with regards to this Agreement. 
The parties shall indemnify and keep each other indemnified from and against any loss damage or liability (whether criminal or civil) suffered howsoever arising and legal fees and costs incurred by either party resulting from a breach of this agreement by the other party including: 

· Any act of neglect or default of the other’s agents, employees or customers. 

· Any loss which one party  may suffer as a result of any representation or warranty made by the other party in connection with this Agreement being found to be materially incorrect or misleading;

· Breaches resulting in any successful claim by a third party.


Each indemnity is a separate and independent obligation and continues after termination of this Agreement.

10. FORCE MAJEURE


No party shall be liable or responsible for delays or non-performance caused by fire, power failure, natural disaster, labour disputes, explosion, terrorist activity, unavailability of functioning telephone lines, strike, war, act of God, or any other cause over which the party has no control, the affected party shall promptly notify the other in writing (the “Force Majeure Notice”) on such conditions and the cause thereof.


If such circumstances continue for more than Seven (7) calendar days after the date of the Force Majeure Notice, either party may terminate this Agreement forthwith but without prejudice to any accrued rights either party may have against the other
11. Termination

In an unlikely event when the differences between Erastus and CeVen Limited are beyond reconciliation, either party may at their choice terminate the agreement by mutual consent. This agreement cannot be terminated until a full settlement of invoices has occurred. In the event of a dispute Erastus agrees not to disconnect the system until the dispute is resolved and Ceven Limited agrees not to switch to another service provider. All disputes will be handled internally by the management of both parties and if not resolved within 30 days will be forwarded to an arbitrator of mutual choice. In the event that the dispute is not resolved by the arbitrator then the dispute will be handled under the laws of the republic of Kenya.
During the course of the dispute, the parties agree not to disrupt the smooth flow of business and or engage in activity that will be determined to be detrimental or injurious to either party. If not adhered to, any injurious activity by either party may form the basis of a breach of contract.
12. Validity

This AGREEMENT will be valid for 5 years from the date of signing. It will automatically expire on 31st December, 2019 unless renewed for a further period by both Erastus and Ceven Limited .This AGREEMENT can be amended with mutual agreement between Erastus and CeVen Limited, in writing only. If any clause/part of this AGREEMENT is declared/discovered to be illegal, remaining part/clauses will be effective and binding.

IN WITNESS WHEREOF, the parties hereto have caused this AGREEMENT to be executed as of the day and year first above written.

For and on behalf of Erastus Gichuhi

              For and behalf of CeVen Limited
______________________________


______________________________
Erastus Gichuhi


                                                    Henry Waweru Director 
